This paper aims to investigate some of the main features of sixteenth century international law in order to challenge traditional international law foundations. By exploring concrete cases, and indicating situations in which state and non-state actors resorted to international norms in order to promote trade and celebrate peace treaties, it is inquired whether some pre-Westphalia international trade and warfare practices may be defined as the beginning of "modern" international law.
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• Este é um artigo publicado em acesso aberto e distribuído sob os termos da Licença de Atribuição Creative Commons, que permite uso irrestrito, distribuição e reprodução em qualquer meio, desde que o autor e a fonte originais sejam creditados. Meridiano 47, 18: e18003, 2017 Waisberg the Treaty of Westphalia ruled out religious strife shaking continental Europe during the seventeenth century, offers an alternative starting point to assess modern international foundations. Contrasting to modern international law mainstream assumptions, the sixteenth century international practices unfolds the revival and adaptation of ancient international law mechanisms designed to facilitate the implementation of the alternative West-East trade route. Portugal's lack of resources to implement the Treaty of Tordesillas reveals the interplay between state and non-state actors, non-Europeans alike to enable a complex trade system, regardless of previous mutual sovereignty recognition (Guaracy, 2015: 91-108) . 2 The discovery of America and the revival of east-west trade, connecting Europe, America, Africa and South Asia, guided the adaptation of ancient and medieval international law to a new reality. Within Europe the Treaty of Tordesillas, signed between Portugal and Spain, in 1494, reveals the absence of agreement, by imposing to all European states a decision to share America with Spain and Portugal, soon to be contested by France (Mariz and Provençal, 2015: 98-118) .
At a time, when European States were experiencing the Print Revolution, the Protestant
Reform and Holy Wars, Spain and Portugal were conquering lands on the new continent. The era of discoveries also corresponds to the Ottoman Empire rise as a strong Islamic leadership, occupying vast territories in Eastern-Europe, the Middle-East and North Africa (Rogan, 2009: 15-47) . The revival of the international trade in this context, nevertheless, meant different goals for Spain and Portugal.
Portuguese ambitions, at first situated east of Tordesillas, actually continued to be the same one that launched the ultramarine conquests in the fifteenth century (Bueno, 2009: 44-69 ).
Portugal's lack of human and financial resources to enforce an alternative route to the Indian market by itself, however, led to the articulation of sophisticated relations between private and state actors. In practice, Portugal could not maintain Brazil and the Indian route without the English security assistance and the Dutch financial system, combining the capacity to bring safely the valuable goods to be distributed in the European market.
By denying the sixteenth century international order its legal legitimacy, Europe's Peace of Westphalia actually ostracized the participation of non-European counterparts, lately introduced to modern international law as equal sovereigns. This order also ignored the potential role of international law as a mediator between different cultural traditions (Boyle and Chinkin, 2007: 19-51 (Steiner, Alston and Goodman, 2008: 3-57 (Kennedy, 1988: 1-49 and Portugal, known as the Reconquest, a new balance of power was set in motion (Huberman, 2009 : 16-25, Rogan, 2009 .
The global and regional balance of power that underlines the celebration and implementation of the Treaty of Tordesillas reflects major transformations, including the rise of the cities, the rise of the Ottoman Empire, and less than a century later, the outbreak of the Protestant reform. The partition of Latin America, as part of the development of the mercantilist system differs from the European imperialist practices developed in the nineteenth century as a direct consequence of the Industrial Revolution. As it will be discussed below, the unification of Portugal may be considered (Bueno, 2006: 41-56 (Hunter, 1906: 85) .
The Portuguese ambition to take possessions east of Tordesillas revealed to be a hard task with a heavy burden. In fact, Portugal partially succeeded, as the alternative route granted access to the Indian trade, despite a limited one, was constantly shaken by guerrilla war and religious struggles, a reminder of the rivalry between Christendom and Muslim worldviews. Moreover, the lack of east-west safe trade routes since the end of the Mare Nostrum, also added to boost the conflict with the Hindis, as the Portuguese presumed to be Christians, contributing to aggravate the culture clash and its negative impacts (Mathew, 1986: 132-148) . Portugal´s failure to build a stable trade route to profit from the Indian trade shifted its focus from east to west of Tordesillas.
Outsourcing warfare and Religious Ideology: mercenaries and missionaries
South and East of Tordesillas
Beyond the Maghreb region, the rise of the Ottoman Empire with the conquest of Constantinople in 1453 following a path of rapid expansion during the sixteenth century, will also challenge Portugal's ambitions to control the monopoly of the Indian trade, setting a new balance of power among European states. The era of discoveries, in this sense, initiates an era of radical change polarized by religious struggles not restricted to the protestant reform, including the war against Muslims in North Africa, the Middle East and in Southeast Asia (Rogan, 2009: 14-47) . Furthermore, during the sixteenth century, religious struggles within Christendom and against Islam acquired a new meaning.
Portugal and Spain contested hegemony during the sixteenth may be considered an attempt to counter protestant reform inside -and beyond Europe (Lestringant, 2004: 53-63) .
Furthermore, Portugal lack of resources to fulfill the aim of taking possession of the territories granted by the Tordesillas Treaty, unfolds a permanent a reliance on private armies and mercenaries, such as Cabral and Vasco da Gama. Thus, Cabral´s Armada which may be compared to a private enterprise, included an army of 1500 troops, very diverse in terms of cultures, tasks and ideology (Hunter, 1906: 85) . 7
6 Tomé de Souza, the first general-governor of Portugal in Brazil arrives in Bahia, on March 1549, along with settlers and Jesuits -lead by Manuel da Nobrega, establishing the city of Salvador.
7 "King Emmanuel lost no time in trying to convert his claims to the "Conquest of India" into a reality. In 1500 he dispatched a fleet of thirteen ships strongly armed with artillery, manned by the boldest sailors, and steered by the most skilful pilots of the time.
It also carried an abundant provision for proselytism in eight Franciscan friars, eight chaplains, and a chaplain-major." Sir W. W. The moment Cabral's armada reached the new land has been often depicted in a romantic way, highlighting the peaceful meeting with the Tupi Amerindians and the Easter celebration. Frei Henrique de Coimbra, the highest religious authority leading the Armada, blessed the natives and prayed for Portugal, in a famous mass that included a wooden cross, the symbol that marks not only the victory of another Christendom conquest in the name of the Jesuits, but also a very extreme experience for the Tupi way of life (Bueno, 2006: 89-90) . The use of an iron axe to make the wooden cross, rather than religion, turned out to be the first trickery used to attract the Tupi's attention, and the main source for establishing a trade channel in the new world (Bueno, 2009: 91-92) .
Contrasting to Spain's experience in the Caribbean and in Mexico, where the looting of the Azteca gold turned into a profitable enterprise, the Portuguese conquest of Brazil may be considered peripheral, as Portugal did not, at first, found any valuable resource, besides red wood, Pau Brazil.
Furthermore, the territories granted to Portugal by the Tordesillas Treaty also included Africa and India, the diamonds of the Portuguese Crown, since Vasco da Gama's first Armada, in 1498.
The Jesuit Project to Save the Tupi Soul
As the Portuguese were engaged in trade and warfare in India, the Jesuit missionaries, Anchieta and Nobrega, received a sort of blank authorization to profess the Catholic faith in the new continent.
Nobrega arrived in Brazil in 1549 with Tome de Souza's Armada, which included new settlers, convicted criminals and Jesuit missionaries. Anchieta joined the Portuguese Colony in 1553, when Duarte da Costa replaced Tome de Souza as general-governor of Portugal in Brazil. Together, Anchieta and Nobrega started the process of catechization of the Tupi Amerindians, a project aimed at accomplishing the "Era of the Holy Spirit". In order to fulfill this ambitious task, Anchieta learned the Tupi language and culture, publishing a dictionary of transliterated Tupi into the Latin alphabet. Nobrega and Anchieta have described in detail the many obstacles that they came across, including the contamination of Tupi Amerindians by European venereal diseases (Guaracy, 2015: 109-121) .
The Jesuits lead in the colonization process, however, did not last long, as Portugal, threatened by the Antarctic France project, established an alliance with the Tupinambás and Tamóios' tribes against the Portuguese settlers (Mariz and Provençal, 2015: 92-115) .During the second half of the sixteenth century, Portugal attempts to take possession of east of Tordesillas generated a growing debt, thus shifting the focus to the west. (Mariz and Provençal, 2015: 84-91) . The choice of Rio de Janeiro's area attributes a strategic value to this outpost, as the Portuguese were concentrated in settlements in Bahia, Pernambuco, in the Northeast, and São Vicente, later named São Paulo, in the south (Abreu, 1998: 31-46 (Thevet, 1557: 1-431) and Jean Léry (Léry, 1980: 1-303) transformed the European imaginary of primitive societies. These descriptions (turned into) became best sellers, made available by European publishers in France and Germany (Staden, 2008: 1-192) . Along with the immigration of several Tupi Amerindians to France during the sixteenth century, this extreme civilization clash reverberated in Rousseau's critique of modern society (Guaracy, 2015: 125-138) . The noble savage ideal actually reflects European theorization of Tupi Amerindians, as a sort of living archeology manual that mirrors their homeland ancestors (Lestringant, 2004: 72) .
Conclusions
The Age of Discovery from a Portuguese perspective discloses the use of the law of the treaties beyond European regional order. The Tordesillas Treaty, a by-product of this same European adherence to formal legal procedures, did not result in any peace arrangement, rather, it forged the first European state attempt to reproduce the regional legal tradition in a global order. Yet, Portugal did not act as a superpower, neither as an equal sovereign, contrasting also with the Westphalia balance of power. The sixteenth century international practices, as discussed above, rather suggest that trade and warfare may be the essence of modern international law.
Furthermore, the Portuguese reliance on foreign states and private sponsorship, rather than an obstacle to consent, operated as an advantage, combining national and external resources. The Meridiano 47, 18: e18003, 2017 Waisberg Westphalia sovereignty concept, at odds with the sixteenth century adaptation of ancient and medieval international trade and warfare practices, unifies Catholics and Protestants alike, excluding other religions and cultural traditions, later classified as non-civilized.
Sovereignty adherence to consent as a source of legitimacy, emulates European supremacy to reinforce an artificial construction of modern international law foundations. At odds with this approach, the Portuguese efforts to control the east, south and west territories granted by the Treaty of Tordesillas during the sixteenth century, highlights the role of international law mechanisms, understood as pragmatic, dynamic and essentially controversial.
The Sixteenth century trade and warfare international practice offer a new perspective to reassess some essential features of contemporary international law. Portuguese practices in Africa and Asia trade and warfare, starting with the conquest of Ceuta in 1415, carried out by private armies and mercenaries, as well as war and peace treaties with non-European, may be actually considered a revival of ancient international law, displaying similarities with a less state-centered international order, gathering common ground with contemporary international law increasing fragmentation and decentralization.
